REANA B PEHRRY

| BLA 94- 887 Deci ded January 28, 1998

Appeal froma decision of the Area Manager, Vél ker Resource Area,
Nevada, Bureau of Land Managenent, setting the fair narket val ue rental
rate for Land Use Permt N 48148 and requiring paynent of rental .

Afirned.

1.

Federal Land Policy and Managenent Act of 1976:
Permts- - Rent

Hol ders of a | and use authorization shall pay rental in
advance, annual ly or otherw se, as determined by the
authori zed officer. The rental shall be based upon
either the fair narket val ue of the rights authorized
inthe land use authorization or as deternined by
conpetitive bidding. In no case shall the rental be
less than fair narket rental .

Appr ai sal s--Federal Land Policy and Managenent Act of
1976: Permts--Rent

The BLMs fair narket val ue determnation wll be
affirnmed if the appel |l ant does not denonstrate error in
the apprai sal nethod or otherw se present convinci ng
evidence that the fair narket val ue determnation is
erroneous. The case file nust contain the facts and an
anal ysis sufficient to allowthe Board to concl ude t hat
the fair market val ue determnation is supported by the
record. Were there is no showng of error in BLMs
apprai sal nethod, it nornmally nust be rebutted by

anot her apprai sal .

APPEARANCES  Peter A Perry, Esg., and Mctor A Perry, Esg., Reno,
Nevada, for Appellant.
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(PN ON BY ADM N STRATI VE JUDGE PR CE

Regina B. Perry has appeal ed froman August 30, 1994, rental
determnation of the Area Manager, Vel ker Resource Area, Nevada, Bureau of
Land Managenent (BLM). The Decision set the fair narket rental for Land
Wse Permit (LUP) N48148 and directed Perry to submt the rental paynent.

The original permt to operate a drive-in theater was issued as a
tenporary use permt on March 9, 1980. O March 9, 1985, LWP 030-324 was
issued to Perry for a 3-year period. An appraisa report was prepared on
March 9, 1985, and it was reviewed and approved on April 29, 1987. This
apprai sal report was the basis for determning fair narket val ue of the
land so that an annual rental coul d be established. The apprai sal exam ned
conpar abl e val ues and found the fee val ue of the permt area to be $18, 000.

The value of the right to use the land was estinated to be 95 percent of
the fee value, and a 10-percent rate of return (interest rate) was applied.
Fnally, that figure was discounted 20 percent due to the presence of
mning clains that predated the permt and constituted valid existing
rights. (1987 Appraisal at 2.) The annual rental thus was determned to
be $1, 400 per year.

The LUP was renewed wth a new seria nunber, N 48148, for anot her
3-year period, effective March 9, 1988. It was determined that the fair
nar ket val ue of the | and had not changed since the | ast renewal, and
accordingly, the annual rental renained the sane. Wien Perry applied to
renewthe LUP in 1991, the 1987 apprai sal was agai n reviewed. Wien a
search of the Lyon Gounty Assessor's (fice records reveal ed no change in
| and val ues, the 1987 apprai sal was used as the basis for the annual rental
calculation. However, the rate of return was set at 8 percent, which
resulted in alower rental of $1,100 per year.

This appeal involves the rental determnation nade for the 3-year
peri od commenci ng on March 9, 1994. That determination was based on a new
apprai sal (1994 Apprai sal Report) approved August 23, 1994, whi ch concl uded
that annual rental shoul d be $1,900 per year. This calcul ation was based
on a fair narket val ue of $24,000 and a rate of return of 8 percent, which
resulted in arental of $ 1,920 rounded to $1,900. The fair narket val ue
was not di scounted for mning clains because the clains were determned to
be "abandoned or closed' prior to the appraisal. (1994 Apprai sal Report at
15.) Moreover, the apprai ser stated his opinion that "there are no adverse
covenants, conditions or restrictions on the property,” id., and he
theref ore concl uded that the use was "considered to be 100%of the surface
rights.” Id. at 4.

In her Satenent of Reasons (SOR), Perry objects to the rate of return
used in the appraisal and to the properties used i n deternini ng conparabl e

rates to establish fair narket value. She al so objects to the appraiser's
failure to consider restrictions that are "inherent in any | ease fromBLM
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and normal |y not present in private sector land sales. (SORat 1.) dting
Exxon Qorp., 106 | BLA 207, 212 (1988), Perry notes seven such restrictions
as exanpl es:

a. Tenure;
b. Rght to reapprai se every 5 years;
c. Annual paynents;

d. Mre restrictive land rehabilitation requirenents in
sone ar eas;

e. Rght of revocation;

f. Rght torequire changes inuse if land is needed for a
public project;

g. Rghts to authorize other grants if right away over
property [sic].

(SR at 1-2.)
Perry further argues that

the apprai ser used private sector property as conparabl es, which
for a sale of the property free and clear of the Governnent
restrictions and encunbrances mght be valid. But to extrapol ate
fromprivate sector val ues, an unencunibered sal es val ue on a

pi ece of property that is full of restrictions and encunbrances
isreplete wth error and inherently contradictory.

Id. at 2. Perry contends she has thus shown error in BLMs apprai sal and
that it therefore nust be set aside or the apprai sed val ue nust be
adjusted. In support of her contentions, she cites this Board s deci sion
inMthilda B. Wllians, 124 1BLA 7 (1992), wherein we set the apprai sal
asi de and renanded the case to BLM because the apprai ser failed to consider
11 restrictive lease clauses |imting the use and enjoynent of the right-
of - way.

[1] Section 302(b) of the Federal Land Policy and Managenent Act of
1976 (FLPWN, 43 US C 8§ 1732(b) (1994), authorizes the Secretary to issue
permts for various uses of the public lands. The Lhited Sates is to
receive fair narket value for the use of public lands at all tines.

Section 102(a)(9) of ALPMA 43 US C 8§ 1701(a)(9) (1994). Applicable
regul ations are found at 43 CF. R Part 2920, and these require that |and
use authorizations shall be issued only at fair narket val ue and only for
uses that conformto BLMpl ans, policy, objectives, and resource nmanagenent
prograns. 43 CF. R 8§ 2920.0-6(a). Wder 43 CF.R § 2920.1-1, BLMnay
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aut hori ze "[a]lny use not specifically authorized under other |aws or

regul ati ons and not specifically forbidden by law " including "residential,
agricultural, industrial, and conmercial" uses. C Bar C Ranch Part nership,
132 I BLA 261, 267 (1995); S erra Production Service, 118 IBLA 259 (1991);
see also Seve Mdlin, 115 IBLA 92 (1990). The regul ations al so state:

Hol ders of a land use authorization shall pay annual |y or

ot herw se as determined by the authorized of ficer, in advance, a
rental as determined by the authorized officer. The rental shall
be based either upon the fair narket value of the rights
authorized in the land use authorizati on or as deternmned by
conpetitive bidding. In no case shall the rental be | ess than
fair market rental .

43 GF.R § 2920.8(a)(1).

[2] Thus, BLMclearly is required to charge "fair narket val ue" for a
WP. As arule, BLMs fair narket value determnation wll be affirned if
the appel | ant does not denonstrate error in the apprai sal nethod or ot her-
W se present convincing evidence that the fair narket val ue determnation
is erroneous. See, e.g., Thousand Peaks Ranches, 129 |BLA 397 (1994); Quy
Brown, 115 | BLA 347 (1990); Thonas L. Sawyer, 114 IBLA 135 (1990). How
ever, the case file nust contain the facts and an anal ysis sufficient to
allowthe Board to conclude that the fair nmarket value determnation is
supported by the record. See Gommuni cations Enterprises, Inc., 105 | BLA
132 (1988); Hgh Gountry Gommuni cations, Inc., 105 IBLA 14 (1988); dinton
| npson, 83 I BLA 72 (1984); Rull drcle, Inc., 35 1BLA 325 85 Interior Dec.
207 (1978). Were there is no showng of error in BLMs apprai sal net hod,
it nornally nust be rebutted by another appraisal. Geat G., 112 IBLA
239, 242 (1989), and cases there cited.

Fair market value is the "anount in cash, or on terns reasonably
equi val ent to cash, for whichin all probability the property woul d be sol d
by a know edgeabl e owner wlling but not obligated to sell to a
know edgeabl e purchaser who desired but is not obligated to buy.” (Ulhiform
Apprai sal Sandards for Federal Land Acquisitions (ULhiform Appraisal
Sandards) (1992), at 4.) Fair narket value is determned wth reference
to the property's "highest and best use," defined as "the reasonabl y
probabl e and | egal use of vacant |and or inproved property, whichis
physi cal | y possi bl e, appropriately supported, financially feasible, and
that results in the highest value.”" (1994 Appraisal Report at 14, (citing
The Appraisal of Real Estate, Tenth Edition, at 275).)

The 1994 apprai sal states that the land is presently zoned as M1
Industrial, but concluded that "wth the denand for residential sites in
this area, * * * a zoning change coul d be obtained for residential." (1994
Apprai sal Report at 15.) The 1994 Apprai sal Report al so determned that
residential devel opnent was physical |y possible and financially feasibl e.
(1994 Appraisal Report at 15.) The 1994 Apprai sal Report thus concl uded
that such devel opnent was the "highest property use that net
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the legal, physical and feasible [sic] criteria " (1994 Apprai sal Report
at 16.) The 1987 apprai sal asserted that industria devel opnent or
residential devel opnent was the highest and best use, but noted that the

| ocal econony was "slack"™ at that tine. (1987 Appraisal Report at 1.) In
contrast, the later apprai sal opined that the area had a "stabl e econony
supported by mning, tourism gamng, and agricul ture” which "shoul d be
assured of steady growth for years to cone.” (1994 Appraisal Report at 6.)

The apprai ser reviewed three nethods of data anal ysis used to estinate
property val ue and concl uded that the Sal es Gonparison (or narket) approach
was the appropriate nethod in this case, the sane nethod used in the
earlier appraisal. Wen using this nethod, the apprai ser eval uates sal es
of conparabl e parcels, adjusting those sal e prices to reflect differences
anong various val ue factors, and establishes the fair narket fee val ue of
the subject site. Inthis case, the appraiser sel ected ei ght conparabl es.

After researching county records and BLMapprai sal data files and
conducting field examnations of the eight, the four nost simlar
transactions were selected. 1d. at 16. He further anal yzed those four
transactions to arrive at fair narket val ue.

In the 1987 appraisal, BLMdetermned that the val ue of the rights
conveyed by the LUP during a "slack"™ econony was equi val ent to 95 percent
of the fee val ue and adj usted the val ue to account for the presence of
unpatented mning clains. No such adjustnent was nade in the 1994
apprai sal, because in the absence of such mining clains, use of the | and
was consi dered to be 100 percent of the surface.

The 1994 Apprai sal Report identified points of conparison and factors
that influence val ue when | ooking at the conparabl e properties. The
speci fic bases for concluding that the four transacti ons are conparabl e
were set forth in sone detail. (1994 Appraisal Report at 19-21.) Access
was one of the factors considered, because "[e€]asenents, rights-of-way, and
private and public restrictions effect [sic] property value." (1994
Apprai sal Report at 17.) The sal es anal ysis of the four conparabl es shows
that access was considered in terns of access to roads, and not easenents,
rights-of-way or restrictions that mght affect property val ues, because
the apprai ser had concl uded that there were no such restrictions. 1d. at
15.

A though Perry argues that the land is subject to many restrictions
and encunbrances, she has not identified any specific restriction or
encunbrance or shown why the 15 standard terns and conditions and the 2
special stipulations that actual |y govern her permt preclude conpari son
wth privately owned parcels. Appellant relies on Exxon Gorp., supra.

That case involved a sale of public land to construct a natural gas
processing plant, and the questions of whether it was proper to define the
hi ghest and best use of the parcel "by referring solely to Exxon's intended
use" of the land, and whether the expenditure of $870,000 to neet certain
uni quel y Federal requirenents (conpared to $10,600 for the private | and)
shoul d have been considered in establishing fair narket val ue. Exxon
Qorp., supra, at 210, 212. However, those questions have not been rai sed
inthis appeal .
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Perry also relies upon Mithilda B. Wllians, 124 1BLA 14 (1992), to
support her assertion that BLMerred in conparing the subject parcel to
private land. The restrictions inthe lease in Mithilda B. WIlians were
severe, and they clearly and directly affected the appell ants' use and
enj oynent of the access roads to their privately owed | and, all of which
was located wthin a wlderness area. V¢ summari zed those restrictions as
fol | ows:

The proposed | ease contai ned naj or restrictions on the use and
enjoynent of the roads. The roads coul d be used only by the

| essees, and the | essee woul d be required to provide
transportation for all contractors and/or clients to and fromthe
Lessee's [sic] land in Lessee-owned vehicles, unless BLM

aut hori zed the use of other vehicles. The |essees were

responsi bl e for all nai ntenance nade necessary by their use of
the roads, and when mai ntai ning the roads no nechani zed equi pnent
coul d be used without prior witten BLMapproval . No vehi cul ar
traffic was permtted during periods of "wet road conditions,"
i.e., when tires would | eave ruts in excess of 1-1/2 inches. BLM
retained the right to close the roads "when weat her conditions
are adverse, erosion problens are occurring or the road has been
danaged by either man's activity or an Act of Nature.” The |ease
was not transferrabl e and woul d termnate upon sal e of their
private inhol di ngs.

Id. at 9-10.

No such terns and conditions appear in Perry's permt. |ndeed,
conpared to those in Mathilda B. WIlians, the terns and conditions and
special stipulations of Appellant’'s permt are so basic and commonpl ace as
to be rather easily conparable to private transactions. As we have
observed, however, Appellant has not provided any evi dence denonstrating
that the appraiser's conclusion that the land is not burdened by
encunbrances or restrictions is incorrect, and she has not identified or
shown why a specific term condition, or special stipulation of her pernt
precl udes conparison to the four properties actually utilized in the 1994
Apprai sal Report. Mreover, she has not questioned or contested any of the
ot her points of conparison or findings that support the use of the four
properties for conparable sales. W& thus find that Perry has presented no
evi dence contradi cting BLMs highest and best use determnation, and she
has not shown any error in the nethod by which the four conparabl es used in
the apprai sal were sel ect ed.

Perry al so chall enges the use of an 8-percent rate of return, arguing
it is"unrealistic and arbitrary.” (SORat 1.) She contends that a 3- to
5-percent rate of return would be "nore realistic" because of the | ow prine
rate and lowrate on other Governnent instrunents in the 3 years precedi ng
the date of the appraisal. (SCRat 1.) In the absence of a denonstrated
error in using an 8percent rate, Perry has articul ated no nore than a
difference of opinion. See CBar C Ranch Partnership, supra.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the Decision is
affirned.

T Britt Price
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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